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FCAA, §185 Fee Requirements 

• FCAA, §185 requires each state implementation plan for 
severe or extreme ozone nonattainment areas to include a 
penalty fee on major stationary sources of volatile organic 
compounds (VOC) located in the area.  

• The fee is to be imposed if an area fails to attain the 
National Ambient Air Quality Standard (NAAQS) by the 
applicable attainment date. FCAA §182(f) extends the fee 
to nitrogen oxides emissions (NOX). 

• The fee is $5,000 per ton on an amount over a baseline 
amount and is adjusted by the consumer price index (CPI). 

• The fee is required each year after the attainment date 
until the area is redesignated as attainment. 

• If the state does not impose the fee, the United States 
Environmental Protection Agency (EPA) will, with interest, 
and the revenue will not be returned to the state. 
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§185 Fee Rulemaking History 

• TCEQ proposed FCAA, §185 rules in 2009 but did not 
adopt them.  

• TCEQ requested a termination of the fee program in 
May 2010. 

– EPA guidance allowed termination of the program if an area 
met the 1997 eight-hour ozone standard. 

– In July 2011, EPA stated they would not process the 
termination determination. 

• A final notice of finding of failure to attain the NAAQS 
was signed by EPA on June 7, 2012 for the Houston-
Galveston-Brazoria (HGB) one-hour ozone 
nonattainment area.  

• TCEQ re-initiated rulemaking and re-proposal was 
November 14, 2012 and adopted on May 22, 2013. 
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Failure to Attain Fee Rules 

Chapter 101, Subchapter B 

• §101.100, Definitions 

• §101.101, Applicability 

• §101.102, Equivalent Alternative Fee 

• §101.104, Equivalent Alternative Fee Accounting 

• §101.106, Baseline Amount Calculation 

• §101.107, Aggregated Baseline Amount 

• §101.108, Alternative Baseline Amount 

• §101.109, Adjustment of Baseline Amount 

• §101.110, Baseline Amount for New Major 
Stationary Sources, New Construction at a Major 
Stationary Source, or Major Stationary Sources with 
Less Than 24 Months of Operation 
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Failure to Attain Fee Rules 
(continued) 

Chapter 101, Subchapter B 

• §101.113, Failure to Attain Fee Obligation 

• §101.116, Failure to Attain Fee Payment 

• §101.117, Compliance Schedule 

• §101.118, Cessation of Program 

• §101.120, Eligibility for Equivalent Alternative 
Obligation 

• §101.121, Equivalent Alternative Obligation 

• §101.122, Using Supplemental Environmental 
Project to Fulfill an Equivalent Alternative Obligation 
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§185 Fee Rule Applicability 

§101.101 

• A major source in a severe or extreme ozone 
nonattainment area is subject to this rule if the area 
fails to attain the one-hour ozone NAAQS. 

• A fee is applicable for the years that the source is 
major.  

• The source can be major for either or both VOC and 
NOX. 

• In Texas, this applies to the HGB one-hour ozone 
non-attainment area. 

 

 

 

o Brazoria o Chambers 
o Fort Bend o Galveston 
o Harris o Liberty 
o Montgomery o Waller 



Air Quality Division • Federal Clean Air Act Section 185•  KAP  •  July 18, 2013•   Page 8 

§185 Fee Alternative Revenue 

Sections 101.102 and 101.104 

• Alternative equivalent options are allowed under 
antibacksliding provision of FCAA, §172 and EPA 
guidance.  

• TCEQ adopted a rule that credits revenue from HGB 
area emission reduction programs to help offset the 
fee obligation. 

– Texas Emission Reduction Plan (TERP) 

– Low-Income Vehicle Repair Assistance, Retrofit, 
and Accelerated Vehicle Repair Program (LIRAP) 

– Local Initiative Project (LIP) 

• If insufficient revenue is offset, the fee will be 
assessed on major stationary sources to collect the 
balance required for the area to meet its annual 
obligation.  
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§185 Fee Area Obligation & 
Reduction 

Sections 101.102 and 101.104 

• The fee is calculated for each major stationary 
source on VOC and NOX emissions exceeding 80 
percent of approved baseline amount. 

• The fee for each major source is summed to 
determine a total area-wide obligation. 

• The area-wide obligation is discounted based on 
TERP and LIRAP/LIP revenue. 

• This reduction is applied to each major source’s 
initial fee. 
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Site-level §185 Fee Obligation 
Reductions 

Sections 101.120, 101.121, and 101.122 

• Fee may also be reduced for each major source that 
relinquishes credits from: 

– Mass Emissions Cap & Trade (MECT)  

– Highly-reactive VOC Emissions Cap & Trade (HECT) 

• If the major source were part of a group for 
baseline amounts, the credit will be applied to the 
group. 

• The portion of a Supplemental Environmental 
Project (SEP) not used to offset an enforcement 
penalty may be used to offset a fee obligation. 
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Timing of the Program 

Sections 101.116 and 101.118 

• The first fee will be assessed on 2012 emissions. 

• Adopted rule includes cessation of the program if 
the area has a finding of attainment. 

• The fee invoicing will be placed in abeyance by the 
executive director if three years of data results in 
design value meeting the NAAQS.  

• Fee is due annually until the area is no longer 
subject to the program. 
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Baseline Amount Calculation 

§101.106 

• Baseline amount is the lower of:  

– annual emissions reported in the emissions 
inventory (EI) for 2007 (baseline emissions); or 

– emissions allowed by permits in effect in the 
attainment year (2007). 

• Baseline emissions may include emissions 
from:  

– normal operations, as well as authorized and 
reported 

– maintenance activities,  

– startups, and  

– shutdowns.    
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Baseline Amount Calculation 
(continued) 

• Baseline emissions:  

– exclude emissions from emissions events; 

– are calculated using adequate data; and  

– if a source selects an alternative 24-month 
period, baseline emissions are adjusted 
downward to exclude any emissions that would 
have exceeded an emission limit that the site 
had to comply with on November 15, 2007. 

 permit limitations 

 federal or state requirements 
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Baseline Emission Period 

§101.106 

• A major stationary source may select the average 
of a previous 24-month consecutive period prior to 
the attainment date (with limited look back period) 
to allow for irregular or cyclical emissions. 

– ten years for nonelectric utility steam generating units 
(EGU): 1997 - 2006 

– five years for EGUs: 2002 - 2006 

• All emissions units at the major source or in an 
aggregated group must use the same period for a 
pollutant. 

• If VOC are not combined with NOX, a separate 
period may be used for each pollutant.  
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Additional Provisions for  
Baseline Amount 

  Sections 101.108 and 101.110 

• Baseline amount may also include: 

– emissions units under an administratively 
complete application submitted by the 
attainment date and authorized by the adoption 
of this rule if: 

 emissions were reported in the emissions 
inventory; and 

 emissions units or processes from those units were 
previously unauthorized. 

– new emissions units authorized by a 
nonattainment new source review permit under 
Chapter 116. 
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Aggregated Baseline Amount 
Determination 

 
§101.107 

• Baseline amounts can be an aggregation of VOC and/or 
NOX across sites under common ownership and control. 

• These sources will be identified under a common 
customer number (CN). 

• All sources in an aggregated group must use the same 
baseline emission period for the baseline emissions. 

– 2007 or  

– 24-month period 

• The baseline amount for all sources must be based on 
the same basis. 

– authorized emissions or  

– baseline emissions 
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Aggregated Baseline Amount  

• Consistency is maintained from baseline 
amount determination to fee payment. 

• A fee will be due on actual emissions from 
all sources from all sites in a group. 

A fee will remain due on a source that is no 
longer major for a pollutant if that source is part 
of an aggregated group for that pollutant that 
still owes a fee.   
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Aggregation 

Aggregation Scenario Basis and Period  

None; VOC and NOX are not aggregated at a 
major stationary source 

A separate basis and period can be used for 
each pollutant  

VOC is aggregated with NOX at a major 
stationary source 

The basis and the period must be the same for 
both VOC and NOX 

VOC is aggregated with VOC at one or more 
other major stationary sources.   

NOX is not aggregated with NOX at other 
major stationary sources 

The basis and the period must be the same for 
the VOC at all major stationary sources in the 
group. 

Each major stationary source may maintain its 
own separate basis and period for the NOX 

baseline amount 
VOC is not aggregated with VOC at other 
major stationary sources.   

NOX is aggregated with NOX at one or more 
other major stationary sources. 

A separate basis and period can be used for the 
VOC baseline amount 

The basis and the period must be the same for 
the NOX at all major stationary sources in the 
group. 

VOC is aggregated with NOX at more than 
one major stationary source 

The basis and the period must be the same for 
both pollutants at all major stationary sources 
in the group 
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Process for Estimating a 
Baseline Amount 

• Determine if the major stationary source 
will be aggregating VOC, NOX, or both at 
other major stationary sources  

• Collect emissions and control data 

• Select a period of time for baseline 
emissions 

• Downward adjust baseline emissions, if 
applicable  

• Compare adjusted baseline emissions with 
authorized emissions and select the lower 
value 
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Example of Estimating a VOC 
Baseline Amount 

A company is estimating a baseline amount 
for VOC.  Emissions have been variable and a 
baseline amount using  historical period of 
time is desired.  
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Example: Baseline Amount 
Determination  

• Historical period requires sufficient data to 
adequately describe the operation and 
emission levels for each emissions unit. 
Company obtains: 

– emissions inventories 

– permits effective in 2007 
Control device efficiencies or other limitations affecting 
equipment emissions levels 

– other source specific legally enforceable state or 
federal requirements 

 Best Available Control Technology 

 Lowest Achievable Emissions Rate 
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Example: Baseline Amount 
Determination (continued) 

• The company selects a historical 24-month 
period of Jan. 1, 2001 to Dec. 31, 2002 to 
estimate its baseline emissions.  

– Noncompliant emissions are excluded. 

– An annual average is estimated. 

 

• A preliminary annual average of 400 tons 
of VOC emissions is determined for the 
baseline emissions by calculating an annual 
number based on the 24-month period. 
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Example: Baseline Amount 
Determination 

• Company reviews all permits and 
limitations effective in 2007.  

– A permit was issued in 2004 that required a 75%  
VOC emissions reduction at 3 of the units. 

– No other restrictions are applicable.  

• Average baseline emissions are adjusted 
downward.  

– The 75% reduction applicable for these units is 
applied to the preliminary average baseline emissions 
from these units. 

– Remaining units are not affected so their average 
baseline emissions may be used. 

– Emissions are totaled from all emissions units; 
assume it is 385 tons. 
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Example: Baseline Amount 
Determination (continued) 

2000 2001 2002 2003 2004 2005 2006 2007

to
n

s
 

year 

Actuals

Authorized

Adjusted

Actual

Permit in 2004 lowered  
site-wide emissions limit 

Company chooses historic period for 24-month period for baseline emissions  

Downward 
adjust baseline 
emissions based 
on limitations 
and permits 
effective in 2007 

Compare 
adjusted 
baseline 
emissions 
with 
authorized 
limit effective 
in 2007 for 
baseline 
amount  
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Example: Baseline Amount 
Determination (continued) 

• Compare authorized emissions of 400 tons 
to the adjusted baseline emissions of 385 
tons. 

• Select the lower amount. 

• In this example, it is the adjusted baseline 
emissions. 
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Reporting 

• Each Section 185 Account (group) will 
submit one form. 

• A Section 185 Account (group) may have  
one or more sites.  

• Sites under common control may be 
aggregated into a single group and a 
baseline amount determination form is 
submitted for this group. It may be: 

– VOC only 

– NOX only 

– VOC and NOX together 
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Section 185 Account Form 

• Each group will be assigned a Section 185 
Account Number. 

– Emissions are listed at a site level. 

– If multiple sites are aggregated, the emissions 
from each site will be listed on one form.   

• A sum of each site’s emissions will be 
made representing the baseline amount for 
the group. 



Reporting Forms: What to Complete 

Aggregation Scenario Baseline Amount Determination Forms Needed 

1 None; a major stationary source 
will maintain VOC and NOX 
baselines separately.   
 

Two separate Section 185 Account Numbers will be assigned 
– one for VOC and one for NOX.  Complete a Section 185 
Baseline Amount form for VOC and a second one for NOX. 

2 A major stationary source will 
combine the VOC baseline 
amount with the NOX baseline 
amount  
 

One Section 185 Account will be assigned for the 
aggregation of VOC with NOX.  Complete one Section 185 
baseline amount form for aggregated VOC and NOX.    

3 VOC baseline amounts are 
aggregated with VOC baseline 
amounts at one or more other 
major stationary sources.   

NOX is not aggregated with NOX 
at other major stationary 
sources 

 

One Section 185 Account will be assigned for the VOC group.  
Complete a Section 185 VOC baseline amount form for this 
group. List all RNs on the form. 

Complete a second Section 185 baseline amount form for 
the NOX baseline amount at single major stationary source. 



Forms: What to Complete (continued) 
 

Aggregation Scenario Baseline Amount Determination Forms 
Needed 

4 VOC is not aggregated with VOC 
at other major stationary 
sources.   

NOX is aggregated with NOX at 
one or more other major 
stationary sources. 

 

One Section 185 Account will be assigned for the 
VOC baseline amount at the major stationary 
source  Complete a Section 185 VOC baseline 
amount form. 

Complete a second Section 185 Account for the 
NOX baseline amount for the group. List all RNs on 
the form. 

5 VOC is aggregated with NOX at 
more than one major stationary 
source 
 

Complete one Section 185 baseline amount form 
for aggregated VOC and NOX and list all major 
stationary sources on the form.  One Section 185 
Account will be assigned for the aggregated VOC 
with NOX for this group of sources.   
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Data Submission 

• Baseline amounts are due Sept. 19, 2013. 

• Forms will be on enterable pdf at 

http://www.tceq.texas.gov/airquality/point-source-
ei/sipsection185.html  

1. Save the appropriate form(s) to your computer. 

2. Complete the forms.   

3. Print and sign the Forms. 

4. Save a copy of the completed forms on a 
computer disc (CD). 

5. Mail the signed, completed forms with the CD to 
the TCEQ. 

 

 

http://www.tceq.texas.gov/airquality/point-source-ei/sipsection185.html
http://www.tceq.texas.gov/airquality/point-source-ei/sipsection185.html
http://www.tceq.texas.gov/airquality/point-source-ei/sipsection185.html
http://www.tceq.texas.gov/airquality/point-source-ei/sipsection185.html
http://www.tceq.texas.gov/airquality/point-source-ei/sipsection185.html
http://www.tceq.texas.gov/airquality/point-source-ei/sipsection185.html
http://www.tceq.texas.gov/airquality/point-source-ei/sipsection185.html


Air Quality Division • Federal Clean Air Act Section 185•  KAP  •  July 18, 2013•   Page 31 

Form for Example Site: VOC 
Baseline Amount 
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Adjusted VOC 

baseline amount 

for all units at the 

site All authorizations at 

site are included  

Shows the period for all units in the baseline amount 
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385 

Baseline amount is  the lower 

amount between authorized 

and baseline emissions.  List if the lower were authorized 

emissions or baseline emissions.  

 listed to the best of my knowledge. 
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Optionally, list the authorizations for each site. It is  

in a company’s interest to be submit a complete list of  

applicable authorizations for a more accurate review of 

of authorized limits.  
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Sample Form for an Aggregated 
NOX Group  

 

CN is common for all sites being 

aggregated. 



List all sites being aggregated or 

list only one RN if site is not being 

aggregated with other sites. 



J Adams 

J Adams 

9/1/13 

9/1/13 

Baseline Emissions 

Responsible party signs for all sites. 

listed to the best of my knowledge. 

“to the best of my knowledge” has been added to the certification 
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Sample Form: VOC aggregated 
with NOX 
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List all RNs  

Because VOC are aggregated with NOX for a 

baseline amount, the period must be the same 

for all units at all RNs 
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Jane Smith 

Jane Smith 

9/9/13 

9/9/13 

Baseline Emissions 

I do hereby certify the information reported on this form is true and accurately represents authorizations and baseline emissions for each RN 

listed to the best of my knowledge.  
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Example of Newly Authorized 
Source 

• One major stationary source is submitting a baseline amount for VOC.  A 
permit was administratively complete for roof landing losses in January 
2007 and issued on Jan 15, 2008. Emissions were reported for roof 
landing losses for all years since 2004. The baseline year is selected to be 
2007. Actual roof landing losses were 250 tons in 2007 and 200 tons were 
authorized in the new permit for this category of emissions.  Roof landings 
were never previously listed in a permit (thus are considered newly 
authorized). 

 

• The major source had 500 tons of actual emissions from all other 
categories of emissions and emissions units at the site.  This amount 
would include emissions from maintenance, startup and shutdown 
activities.  The authorized limit for the permit that was effective on the 
attainment date for these categories and sources was 510 tons.  
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Summary of Baseline and 
Authorized Emissions 

  

Sources 
Baseline Emissions 

  

(tons) 

Authorized 
  

(tons) 

Lower 
Amount 

  

(tons) 

Authorized before 

attainment year 

500 510 500 

Authorized after 

attainment year 

(roof landings) 

250 200 200 

Baseline Amount     700 
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Alternative Baseline – Newly 
Authorized Sources 
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The information reported on this baseline amount determination form is true and accurately represents authorizations and baseline emissions 

for this site to the best of my knowledge. 

John Adams 8/12/13 
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New Major Sources, New Construction, 
or 24-Month Modification  
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New Major Source, 

New Construction, or 

24-month Adjustment 

Aggregation method must be the same as 

for the original Section 185 Account if this is  

for new construction or 24-month adjustment 

Section 185 Account 

numbers are  

not yet assigned if 

this source is  

newly major. 

 . 
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The information on this baseline amount determination form is true and accurately represents authorizations and baseline emissions for this 

site to the best of my knowledge. 
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Fee Determination Process 

• Baseline amounts are established for each 
Section 185 Account. 

• The HGB one-hour ozone nonattainment 
area obligation is determined and is based 
on: 

– baseline amounts for each account  

– emissions over the baseline amount for each account 

– Fee rate amount  

• Amount in the Fee Equivalency Account 
(FEA) is calculated. 

– TERP 

– LIRAP/LIP 
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Fee Determination Process, 
con’t. 

• The HGB area’s obligation is offset by the 
FEA. 

• The remaining amount is assessed to the 
Section 185 Accounts on a prorated basis. 

• Each Section 185 Account can reduce its 
fee obligation by: 

– relinquishing HECT/MECT credits on ton for ton 
basis and/or 

– using the portion of a SEP that is not used to 
offset a penalty. 
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Fee Calculation 

§101.113 

• The TCEQ calculates the §185 fee based on the 
EPA’s Part 70 presumptive minimum fee rate.  

– The EPA recommends calculating the §185 fee using 
Part 70 because it is the basis of existing fee 
programs. 

– FCAA, §185 fee rate is 200 times the Part 70 fee rate. 

• The fee calculation annualizes the fee rate over two 
fiscal years because the FCAA, §185 fee is based on 
annual emissions, but Part 70 is based on fiscal 
year.  

• The Part 70 fee already has the required CPI 
adjustment incorporated into it. 
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Fee Calculation Equation 
(continued) 

§185𝐹𝑒𝑒 

=  $200
2

3
∗ 𝑃𝑎𝑟𝑡70𝑥 +

1

3
∗ 𝑃𝑎𝑟𝑡70𝑦

∗ 𝐴𝑐𝑡𝑢𝑎𝑙 − 0.8 ∗ 𝐵𝐴  

Actual = All quantifiable emissions of VOC, NOX 

BA = Baseline amount in tons per year from a Section 
185 Account 

Part70 = The Code of Federal Regulations Part 70 fee 
published by the EPA  

 x:  denotes the 12 months that includes the fiscal year 
for the calendar year that a fee is being assessed. 

 y: denotes the subsequent 12 months 

 

For 2012 emissions, the rate is $9,230 per ton 
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Co-located Minor Sources 

Can they be removed from the EI and baseline 
amount? 

Definitions in rules do not support the 
concept of a “co-located minor source”  

• Section 101.10 requires all units at an account to 
be in the EI. 

• Section 101.1 defines an account as all sources 
aggregated at a site under common control. 

• Section 122.12 adds that R&D facilities are 
considered part of a site if it has the same first two 
SIC numbers.    
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Grandfathered Sources  

How are grandfathered source allowables determined? 

• According to our available data, the last 
grandfathered source in the HGB area was 
permitted in October 2007.  Use the permit 
those limits. 
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Changes in the EI 

Emissions Assessment Section (EAS) Practice 

• Emissions may only be changed for: 

– Current Inventory (2012) 

– Most previous year (2011) 

– Up to three more years on a case-by-case basis 
(2008) 

• An exception is if the agency imposes a 
change in calculation methodology for EI 
purposes 
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Schedule 

• 2013 

– May 22 – Rule is adopted 

– June 12 – Rule is effective 

– Sept 19 – Baseline amounts are due (rule 
language requires 120 days after adoption date 
of rule) 

 

 

Bolded items are required by rule 
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Schedule (continued) 

• 2014 

– Jan 15 – 2012 EI data are available 

– May – Baseline amount review completed  

– July 31 (tentative item) – pre-invoice statement   

– July 31 – For crediting a calendar year 2012 
fee, all credits relinquished and documentation 
required for SEP must be complete 

– Dec 2 – Invoices mailed to companies (by the 
end of the calendar year is rule language)  

– Dec 30 – Fee equivalency demonstration 
submitted to EPA 

 

Bolded items are required by rule 
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Schedule (continued) 

• 2015 

Jan 2 – Fees are due on 2012 emissions 

 

 

 

 

 

 

Bolded items are required by rule 
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Additional Information 

Section 185 Webpage: 

http://www.tceq.texas.gov/airquality/point-source-
ei/sipsection185.html 

Rules: 
http://info.sos.state.tx.us/pls/pub/readtac$ext.ViewTA
C?tac_view=5&ti=30&pt=1&ch=101&sch=B&rl=Y 

The Part 70 fee rate: 
www.epa.gov/airquality/permits/fees.html 

Project Manager:  

 Kathy Pendleton, P.E. 

 (512) 239-1936 

 Kathy.Pendleton@TCEQ.Texas.gov 

http://www.tceq.texas.gov/airquality/point-source-ei/sipsection185.html
http://www.tceq.texas.gov/airquality/point-source-ei/sipsection185.html
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